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COMBINATIONS WITH THE PURPOSE OR 
EFFECT OF CONTROLLING PRICES. 





The Kentucky trust laws, in comparison 
one with the other, have been declared by 
its Court of Appeals, so says Mr. Justice 
«Holmes, ‘to make any combination for the 
purpose of controlling prices lawful un- 
less for the purpose or with the effect of 
fixing a price that was greater or less than 
the real value of the article.” In this sense 
the laws were held constitutional by the 
Kentucky court. And in this sense the 
United States Supreme Court in a decis- 
ion on June 8, 1914, holds them unconsti- 
tutional, Justices McKenna and Pitney dis- 
senting without opinion. International 
Harvester Co. v. Kentucky, 34 Sup. Ct. 
853. 


The Supreme Court goes upon the theory 
that, when a combination does dominate 
the market, and leave nothing but an’ imag- 
inary world in which the real value of an 
article therein would be a something to be 
guessed at, there is no standard of value 
upon which the proof of. the commission 
of an offense could be determined. 


Mr. Justice Holmes says: “If business 
is to go on, men must unite to do it and 
must sell their wares. To compel them to 
guess, on peril of indictment, what the com- 
munity would have given for them, if the 
continually changing conditions were other 
than they are to an uncertain extent; to di- 
vine prophetically what the reaction of only 
partially determinate facts would be upon 
the imaginations and desires of purchasers, 
is to exact gifts that mankind does not 
possess.” 


In International Harvester Co. v. Mis- 
souri, 34 Sup. Ct. 859, an unanimous de- 
cision, handed down on the same day, it 
was urged that the State “Supreme Court 
found, it is contended, benefit—not injury— 





to the public had resulted from the alleged 
combination.” Mr. Justice McKenna said: 
“Granted that this is not an overstatement 
of the opinion, the answer is immediate. It 
is too late in the day to assert against stat- 
utes which forbid combinations of compet- 
ing companies that a particular combination 
was induced by good intentions and has 
had some good effect. (Citing cases.) The 
purpose of such statutes is to secure com- 
petition and preclude combinations which 
tend to defeat it. And such is explicitly 
the purpose and policy of the Missouri stat- 
utes; and they have been sustained by tha 
Supreme Court. There is nothing in the 
Constitution of the United States which 
precludes a state from adopting and en- 
forcing such policy. To so decide would 
be stepping backwards. (Citing cases.)” 


Evidently the Supreme Court thought 
that the disjunctive “or” in the construction 
by Kentucky Court of Appeals of its stat- 
ute was to be read like the conjunctive 
“and.” The vigorous way in which Mr, 
Justice McKenna, who dissents in the Ken- 
tucky case, expresses himself in the Mis- 
souri case, gives some intimation of his ob- 
jection to this construction of interpretation 
by the Kentucky court. 


And, then, what does Mr. Justice Holmes 
mean by saying: “If business is to go on, 
men must unite to do it and must sell their 
wares?” ‘This sounds like they have the 
right, statutes to the contrary notwithstand- 
ing, to combine to “sell their wares,” and 
having this right they cannot be compelled 
“to guess, on peril of indictment,” what 
they would have sold for had competition 
been unrestricted. 


This opinion appears to us to be singular- 
ly lacking in clearness. It is no doubt true, 
that no one can tell with any reasonable 
degree of certainty, that where monopoly 
exists it inflates prices beyond what would 
be obtained were competition free. There 
are too many factors, pro and con, in such 
a proposition for any man to say what the 
price of an article would be were a certain 
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cause to be removed and another condition 
substituted. 


But a state may, in the wisdom of legis- 
lation, declare what is to be the policy of a 
country in regard to trade. And even 
though a court, from a view of political 
economy, might feel morally certain that 
the policy would be injurious, it would 
have to declare it to be within legislative 
competency. 

Had Mr. Justice Holmes declared dis- 
tinctly, that the policy of Kentucky, as con- 
strued by its highest court, permitted com- 
binations in trade provided that they do not 
raise or lower the price of an article above 
or below the real value of an article, we 
could appreciate better what he says. But 
he does not thus distinctly declare, but 
merely leaves this impression on the mind. 

If combination is allowable in Kentucky 
to fix prices, we conceive it to be true, that 
the doing of a lawful act ought not to be 
attended by peril as to the result, and there 
hardly was necessity for the learned Jus- 
tice to be going into a consideration of what 
might have been the result had there been 
no combination. But if it is not allowable 
to combine to bring about a monopoly, it 
makes no difference what is the result, 


If Kentucky has gotten itself into the 
condition where it has declared what the 
Supreme Court assumes, without expressly 
so deciding, it has declared, this Kentucky 
case must be taken as applicable to a partic- 
ular kind of legislation and not as over- 
throwing the principle announced in the 
Missouri case. 

Perhaps it was believed, that the alternat- 
ive of purpose or effect presented a situa- 
tion where the statute must fail, because it 
was to be presumed the law would not have 
been enacted unless both alternatives were 
legal. But the learned justice does not 
argue on these lines at all, but seems to as- 
sume that combination is lawful if it has 
not a certain purpose or a certain effect 
and that a mere effect by a combination 
to fix, and, may we say, maintain, a price 
is not illegal. _ 





But we say such a purpose has effect, or 
is presumed to have effect, on real values 
or it is very idle, and if it has effect it cer- 
tainly makes a departure from real values. 
And it does not seem necessary to prove 
what the real values are, but against the 
combination the presumption ought to be 
indulged against the violator of a statute 
that he has accomplished his purpose. Ken- 
tucky seems merely in the difficulty of try- 
ing to reconcile its tobacco statutes on com- 
binations with its other legislation, and in 
making this attempt it falls by the wayside. 








NOTES OF IMPORTANT DECISIONS 





CONSTITUTIONAL LAW — WISCONSIN 
“BUGENICS” LAW.—A notable manifestation 
of police power is involved in the Wisconsin 
law requiring the presentation by male appli- 
cants for marriage licenses of certificates by 
a licensed physician that they have submitted 
to physical examination and have been found 
“free from all venereal diseases so nearly as 
can be determined.” Wisconsin decision by a 
narrow majority holds a county clerk justified 
in refusing to issue such license to an ap- 
plicant not presenting such certificate. Pater- 
son v. Widule, 147 N. W. 966. 

The court directs much of its opinion to 
construction of the statute, and the determina- 
tion whether as construed it shows proper clas- 
sification and reasonable adaptation of means 
to the end sought. There is found difficulty 
in respect to the medical fee provided to be 
paid, which according to strict interpretation 
of the statute seems plainly insufficient and 
because physicians generally are not possessed 
of the requisite medical appliances to make the 
proper test. This latter is avoided by shaving 
down construction to conditions as_ exist- 
ing, the point being that the Wassermann 
test was called for. The court appears to deny 
that this is true, but the denial appears to 
hold the law’s certificate not very persuasive 
as evidence. The dissent goes upon the the- 


ory that the right of marriage does not come 
under the police power and if it did the stat- 
ute has been emasculated so as to be applied. 
It is also pointed out, that the statute is so 
crude an attempt to control the subject it ought 
not to be recognized and that there is no duty 
in the court to help it out. 


It also is greatly 
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doubtful, considering the reasons for concur- 
rence in separate opinions, whether there is 
not a sort of judgment in the union of variant 
views without union upon a controlling prin- 
ciple by a majority of the court. The latter 
situation seems fast becoming a feature in 
decision that results in the deciding of cases, 
where no principle emerges for guidance, It 
places courts where there are no precedents 
and rulings are overturned merely by change 
of personnel on the bench. It also leaves low- 
er courts uncontrolled in the meantime as to 
particular principles. 





GAMBLING CONTRACTS—NEGOTIABLE 
INSTRUMENTS LAW AS AFFECTING.— 
West Virginia Supreme Court of Appeals re- 
fuses to hold, that a prior statute making void 
every contract, whereof the consideration is 
money or property bet at any game was par- 
tially repealed by implication, by the enact- 
ment of Negotiable Instruments Law. Twen- 
tieth Street Bank v. Jacobs, 82 S. E. 320. 


This latter law states unequivocally that a 
holder in due course holds the instrument free 
from any defect of title of prior parties and 
free from defenses available to prior parties 
among themselves, but the court says the leg- 
islature was not at the time of the enactment 
of the latter law considering the subject of 
gaming and under well known principles of 
construction it is not to be supposed it in- 
tended to affect the prior statute. 

This is to be taken with some grain of al- 
lowance. It intended supposedly to make the 
bearing of the latter statute as sweeping as 
its language imports, and when it is said that 
the rule of construction limits the operation 
of a statute to its subject matter and general 
purpose, this cuts out nothing that is embraced 
in the natural sweep of that language. 

The court admits that in deciding as it does, 
it runs counter to the great weight of author- 
ity in other states, but says: “Uniformity of 
construction of the new law is desirable, but 
it can be attained only by adherence to funda- 
mental and cardinal rules of interpretation. 
Courts cannot be expected to lay them out of 
view for the sake of a mere conformity with 
decisions that clearly violate them.” 

All this is very well, but the question after 
all is whether the “fundamental and cardinal 
rules of interpretation” were rightly invoked, 
and when courts generally hold to the all-em- 
bracing character the legislation in question, 
other courts should gravely doubt the applica- 
tion of the rule that is invoked. A statute 
like the Negotiable Instruments Law was con- 





ceived in uniformity and being recommended 
for adoption in all of the states it was to have 
a natural bearing irrespective of the existence 
vel non of antecedent statutes. 








THE DOCTRINE OF PRIVILEGED 
COMMUNICATION IN CASES OF 
LIBEL , 





At common law any publication was a 
libel which degraded and injured another 
person, or brought him or her into con- 
tempt, hatred or ridicule, or which accused 
him or her of a crime punishable by law, or 
of an act odious and disgraceful to society.* 
Another definition is, any “malicious de- 
famation expressed either by writing or 
printing or by signs, pictures, effigies, or 
the like, tending to blacken the memory of 
one who is dead, or to impeach the hon- 
esty, integrity, virtue, or reputation, or pub- 
lish the natural or alleged defects, of one 
who is“alive and thereby expose him to 
public hatred, contempt, ridicule, or ob- 
loquy, or to cause him to be shunned or 
avoided, or to injure him in his office, busi- 
ness, or occupation.’ Libel both at com- 


(1) Dexter v. Spear, 4 Mason 115; Steele v. 
Southwick, 9 Johns 214; Cooper v. Greeley, 1 
Denio 347; 2 Seliv. N. P. 1061; Armentrout v. 
Moranda, 8 Black. 426; 4 Blackstone Com. 150; 
Woods Inst. 444. 

(2) 18 Am. & Eng. Ency. of Law (2d ed.), 
861. So fixing a gallows at a man’s door, burn- 
ing him in effigy, or exhibiting him in any ig- 
nominious manner,isalibel. 11 East, R. 227;All 
publications denying the Christian religion to 
be true were held to be libels at common law, 
11 Serg. & Rawle, 394; Holt on Libels, 74; 8 
Johns. R. 290. The case of Villars v. Monsley, 
2 Wils. 403, was based upon the following 
verses, which were held to be libelous: 

“Old Villars, so strong of brimstone you smell, 

As if not long since you had got out of hell, 

But this damnable smell I no longer can bear, 

Therefore, I desire you would come no more here: 

You old stinking, old nasty, old itchy, old toad, 

If you come any more you shall pay for your 
board, 

You’ll therefore take this as a warning from me, 
And never entér the doors, while they belong to 
J. P."—Wilncot, December 4, 1767. 

Libels against the memory of the dead, which 
have a tendency to create a breach of the 
peace, by inciting the friends and relatives of 
the deceased to avenge the insult of the fam- 
ily, render their authors liable in damages. 5 
Binn. 281; 2 Chit. Cr. Law 868. 
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mon law and under the statutes of the va- 
rious states is a crime, and the offender 
may be prosecuted civilly or criminally. 
But it is not necessary that a crime be 
charged in precise or technical language in 
the written or published communication in 
order that such publication be libel. Any 
publication that tends to degrade, disgrace, 
or injure the character of a person, or 
bring him into contempt, hatred, or ridi- 
cule is as much a libel as though it con- 
tained charges of infamy or crime.* As 
tersely stated by one court: “Any false 
and malicious publication, when written or 
printed, which charges an offense punish- 
able by indictment, or whatever :tends to 
injure a person and blacken his reputation, 
or whatever imputes fraud, dishonesty or 
other moral turpitude, or reflects shame, 
or tends to put him without the pale of so- 
cial intercourse constitutes libel.’ 

The general rule is that in the case of a 
libelous publication the law implies malice 
and infers some damage. What are called 
“privileged communications’ 
to this rule. Of such communications there 
are two classes. First: Absolute privi- 
lege. Second: Qualified privilege. In the 
first class the privilege is absolute, and a 
shield against any action for defamation. 
as where the charges, even if false and 
made in the course of officia! 


, 


are exceptions 


malicious, are 
duty, or in due course of law, in the sec- 
ond class the privilege is qualified and may 
be overcome by proof of malice. 

In an Indiana case,® the libel sued upon 
was published in an affidavit made before 
a justice of the peace for the purpose of 
procuring a state warrant against the plain- 
tiff, on a charge of having obtained the 
property, named in the affidavit, by false 
pretenses. The court in holding that no 


(3) White v. Nicholls, 3 How. (U. S.) 266, 11 
L. Ed. 691; Cronin v. Zimmerman, 44 Ind. App. 
118; Kenney v. Illinois State Journal Co., 64 TIl. 
App. 39; Schomberg v. Walker, 132 Cal. 224, 64 
Pac. 290. 

(4) Cronin vy. Zimmerman, 44 Ind. App. 118, 
See also Hake v. Brames, 95 Ind. 161 and cases 
there cited; Patchel y. Jaqua, 6 Ind. App. 70. 

(5) Hartsock v. Reddick, 6 Blackf. 254, 38 
Am. Dee. 141, - 








libel was committed said: “There are sev- 
eral occasions on which words may be 
spoken or written, that destroy the impli- 
cation of malice which would otherwise 
arise from the words themselves, among 
these privileged occasions is a proceeding 
in due course of law. A complaint made 
to a justice of the peace, or other qualified 
magistrate, for the purpose of enforcing 
justice against an individual therein ac- 
cused of crime, does not subject the per- 
son making the accusation to an action for 
slander or libel. The foundation of this 
principle is the necessity of preserving the 
due administration of public justice. Few 
would be found to accuse, if the institution 
of an unsuccessful prosecution subjected 
the prosecutor to an action for words 
spoken or written. And it makes no dif- 
ference whether the charge be true or false; 
or whether it be sufficient to effect its ob- 
ject or not; if it be made in the due course 
of a legal or judicial proceeding, it is privi- 
leged, and can not be the foundation of an 
action for defamation.”* The Indiana case 
just quoted from is a leading case, and has 
been followed by the courts of Illinois. 
Texas and other states.’ In the case of 
Runge v. Franklin,* the defamatory matter 
upon which the action was predicated was, 
published in a petition filed in the District 
Court of Galveston County. There was a 
judgment for defendant in the District Court 
and the Supreme Court of Texas, in affirm- 
ing the judgment, said: ‘‘We believe it is 
and ought to be the law, that proceedings 
in civil courts are absolutely privileged. 
Citizens ought to have the unqualified right 
to appeal to the civil courts for redress 


(6) See Cutler v. Dixon, 4 Rep. 14; Lake v. 
King, 1 Saund. 131; Buckley vy. Wood, 4 Rep. 
14. All early cases on privilege in courts of 
justice, or in petitions to the legislature, 4 Co. 
14; 3 Burr. 807; Chitty’s Cr. Law 869; 2 Serg. 
and Rawle, 23. 


Strauss vy. Meyer, 48 IIL. 
Chritholf, 69 Md. 219, 14 Atl. 518; Runge v. 
Franklin (Tex), 3 L. R. A. 417. But see Whit- 
ney v. Allen, 62 Ill. 472 and Ash v. Zwietusch, 
159 Ill. 455, 42 N. E. 854. 


(7) 386; Bartlett v. 


(8) Franklin 


417. 
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without the fear of being called to answer 
in damages for libel.” 


At common law it was broadly ruled that 
no action for libel could be maintained for 
any defamatory matter contained in a plead- 
ing in a court of civil jurisdiction. A prom- 
inerit text book writer thus states the rule :° 
“In a civil action, whatever the complain- 
ant may allege in his grounds of complaint 
can never give a right of action for libel. 
The immunity thus enjoyed by a party com- 
plaining extends also to a party defending. 
Whatever one may allege in this pleading 
by way of defense to the charge brought 
against him or by way of counter-charge, 
counter-claim or set-off, can never give a 
right of action: And such has long been 
the English rule. 

In Seaman y. Netherclift,’° Lord Coler- 
idge, Chief Justice, said: “Now, a long 
course of authorities, of which perhaps the 
best known, as the most remarkable, is the 
case of Astley v. Younge, 2 Burr 807, has 
decided that no action of slander can be 
brought for any .statement made by the 
parties either in the pleadings or during 
the conduct of the case. The law is also 
stated very clearly by Lord Eldon in John- 
son v. Evans, 3 Esp. 32. It is so stated al- 
so—not, indeed, with absolute certainty— 
in a note to the well-known case of Hodg- 
son y. Scarlett, 1 Barn & Ald 232. But I 
conceive the law on this point to be now 
quite certain, although most men of any 
experience in the profession must have seen 
many instances in which judicial proceed- 
ings have been made by parties to them to 
serve the ends of private malignity.”*? Mr. 
Townshend, in his work on Slander and 
Libel,’* argues in favor of the rule of ab- 


(9) Townshend, Slander & Libel, 4th ed., Sec. 
2°21. See Starkie on Slander & Libel, Sec. 213. 

(10) Seaman y. Hetherclift, L. R. 1 C. P. Div, 
540. 

(11) 
absolute 
7TH L 


following English cases holding 
privilege. Dawkins v. Rokeby, L. R. 
744, affirming L. R. 8 Q. B. 255; and 
Munster v. Lamb, L. R. 11 Q. B. Div. 588 and 
Brown v. Michel, Cro. Eliz. 500. See English 
cases reviewed in Kemper v. Fort, 219 Pa. 85, 
67 Atl. 993 

(12) Townshend, 


See 


Slander & Libel, Sec. 221. 





solute privilege in courts of justice. In 
the course of his able discourse, he says: 
“Notwithstanding the dicta to the contrary, 
we believe the better and prevailing rule to 
be, that for any defamatory matter con- 
tained in a pleading in a court of civil jur- 
isdiction no action for libel can be main- 
tained; the power possessed by the courts 
to strike out scandalous matter from pro- 
ceedings before them and to punish as for 
contempt is considered a sufficient guaranty 
against the abuse of the privilege ; but what- 
ever may be the reason, it seems certain 
that where there is a perversion of the 
privilege, the policy of the law steps in 
and controls the individual rights of re- 
dress.” 

However, the authorities are by no means 
uniform in support of the rule of absolute 
privilege in pleading and papers in a court 
of justice. There are many cases holding 
that such privilege is only prima facie and 
that the pleading must be in a court having 
jurisdiction of the subject-matter, and the 
defamatory words must be pertinent or 
relevant to the matter in hand, or, as some- 
times said, must not be irrelevant to the 
subject-matter of the action or suit before 
the court.* In a Minnesota case™ the 
ccurt, in holding against the rule of abso- 
lute privilege relating to statements in an 
answer, said: “A rule which tolerates and 
encourages gratuitous, immaterial, and 
malicious attacks upon a litigant, and ex- 
cuses and justifies them, simply affords an 


(13) Forbes v. Johnson, 2 B. Mon. 48 Garr v. 
Seldon, 4 N. Y. 91; Johnson v. Brown, 13 W. Va. 
71; Jennings v. Paine, 4 Wis. 361; Bradley v. 
Heath, 12 Pick. 163, 22 Am. Dec. 418; Smith v. 
Howard, 28 Iowa 51; Mower v. Watson, 11 Vt. 
536; Johnson vy. Brown, 13 W. Va. 71; Lanning 
v. Christy, 30 Ohio St. 115, 27 Am. Rep. 431; 
Randall v. Hamilton (La.), 22 L. R. A. 649 and 
note; McLaughlin vy. Cowley, 127 Mass. 316; 
White v. Nicholls 44 (U. S.), 3 How. 266, 11 L. ed. 
591; Jones v. Brownlee, 161 Mo, 258, 53 L. R. A. 
445, 61 S. W. 795; Link v. Moore, 84 Hun. 118, 
232 N. Y. Supp. 461; Crockett v. McLanahan, 109° 
Tenn. 517, 72 S. W. 950; Ball v. Rawles, 93 Cal. 
222; Duncan vy. A. T. & S. R. Co., 19 C. C. A. 
202, 44 U. S. App. 427, 72 Fed. 808; Kemper v. 
Fort, 219 Pa. 85, 67 Atl. 991, 13 L. R. A. (N. S.) 
820: Perry v. Perry, 153 N. C. 266, 69 S. E. 130, 
31 L. R. A. (N. S.) 880. 

(14) Sherwood v. Powell 
A. 153. 


(Minn.), 29 L, R. 
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opportunity for evilly disposed persons to 
vilify and calumniate, under the guise of 
an honest effort to secure the proper, ad- 
ministration of justice. The doctrine which 
prevails abroad has not commended itself 
to the judiciary of this country, and it has 
been qualified by the American courts, so 
that statements, verbal or written, made in 
the course of judicial proceedings, must at 
least be pertinent and material to the case, 
to be privileged.”** The rule as above set 
out has been followed by the courts of 
Massachusetts, West Virginia, Pennsyl- 
vania, Missouri, Iowa, Wisconsin, Ver- 
mont, Louisiana, Minnesota, California and 
other states.2° To the writer, the best rule 
would seem to be, that statements made in 
proceeding of the civil courts are abso- 
lutely privileged, when the defamatory 
words are relevant to the matter in hand. 
And the presumption should be in favor of 
their relevancy. ‘This would insure the 
greatest freedom in the operation of the 
courts, and yet keep out those who wish 
to libel others under the guise of an at- 
tempt to get justice through the courts. 

But the argument Mr. 
Townshend, favorable to absolute privi- 
lege, and that the courts, by their power 
to strike out scandalous matters and pun- 
ish for contempt, are fully able to protect 
their proceedings from willful libels, is 
worthy of serious consideration. 


presented by 


In examining the question of qualified pri- 
vilege, we find a vast number of decisions 
where the question has been considered, 
and there is some conflict among the cases. 
In a recent Massachusetts case’’ the court 
said: ‘Whether a communication is, or is 
not, privileged, does not depend so much 
on the manner or form in which crime is 
imputed, where the alleged slander consists 
as here of a charge of crime, as on the oc- 


(15) Canadian cases do not hold strictly to 
the English rule of absolute privilege. Ben- 
ning v. Rielle, Mont. L. Rep. 6 Q. B. 365; Char- 
lebois vy. Bourassa, Mont. L. Rep. 5 Super. Ct. 
423. See also Hardin vy. Cumstocks, 2 A. K. 
Marsh 480, 12 Am. Dec. 427. 

(16) See cases cited under (13) supra.. 

(17) Christopher y. Akin (Mass.), 101 N. E. 
971. ‘. 





casion and circumstances under which the 
charge is made. If made in good faith in 
reference to a matter in which the person 
making it is immediately interested, and 
for the purpose of protecting his interest 
and in the belief that it is true and without 
any malicious motive, the communication 
is what is termed privileged; that is the 
occasion and the circumstances under which 
it is made are held to be such as, if noth- 
ing more appears, to excuse or justify the 
statements that are made.” But, “if,” as 
said in Brow v. Hathaway, 13 Allen 239. 
242, “unnecessary publicity be given to the 
statements, or if they go beyond what is 
reasonable in imputing crime, these cir- 
cumstances may tend to show malice in 
fact, as well as evidence that the defendant 
knew them to be false, or had no sufficient 
reason to believe them to be true, or that 
he improperly sought or used the‘occasion 
to utter the defamatory words. But how- 
ever strong the evidence from these sources 
may be, and however irresistible the con- 
clusion of malice to be drawn therefrom, 
it is a conclusion of fact for the jury.” And 
the same court in a very recent case in dis- 
cussing the rule of privilege between pri- 
vate parties, says: “In them if the person 
making the communication has an interest 
to protect or a duty to perform. or his re- 
lation to the party to whom the communi- 
cation is made is of a confidential nature, 
the law holds that in such cases, if what is 
said or written, is communicated in good 
faith, in the belief that it is true, and with 
no malevolent motive and for the purpose 
of protecting or promoting his interest, or 
in the performance of a duty incumbent 
upon him, social, legal or moral, and is jus- 
tified or required by the nature of the re- 
lations existing between him and the per- 
son to whom the communication is made. 
and does not go beyond what is fairly war- 
ranted by the occasion, the communication 
is privileged.’’*s 

It is well settled, that words spoken or 
written, in the regular course of church 


(18) Sweet vy. Post Pub, Co. (Mass.), 102 N. 


E. 660. 
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discipline, to or of members of the church, 
is, as among the members themselves, pri- 
vileged communications, and not actionable 
unless express malice be shown in the speak- 
er or publisher.*® In the case of Jarvis v. 
Hathaway,” the words proved to have been 
spoken were: “You are guilty of forgery.” 
It appeared that the words were spoken at 
a meeting of the parties in the presence and 
hearing of witnesses. That all of the par- 
ties and witnesses were members of the 
same church, and they were all convened 
“for the express purpose of taking the sec- 
ond step of labor in church discipline, and 
were with the parties alone, and acting un- 
der the rules of the church and in pur- 
suance of the precept or rule contained in 
the 18th chapter of the Evangelist Mat- 
thew.” The court left it to the jury to de- 
cide as to whether the words were spoken 
maliciously or with a defamatory intention. 
In sustaining the action of the lower court, 
Spencer, J., speaking for the Supreme 


_ Court, said: “It is manifest from the case 


that the words were uttered in the course 
of church discipline by the defendant to 
the plaintiff, who were both church mem- 
bers, and whether such discipline was prop- 
er or not, is not a point for us to deter- 
mine. Every sect of Christians are at lib- 
erty to adopt such proceedings for their 
regulation as they see fit, not inconsistent 
with law or injurious to the rights of oth- 


” 


ers. 

In O’Donaghue v. M’Govern,* the plain- 
tiff was a priest of the Roman Catholic 
Church, and the defendant, a member of the 
same church, had sent a written communi- 
cation to the bishop of the diocese, in which 
he charged the priest with having collected 
money for the purpose of building a church, 
which money he put into his pocket, keep- 
ing no account of the contributions, etc., 
and concluding by saying, “this is the last 
we heard of our priest.” 

(19) Kleizer et al. v. Symmes, 40 Ind. 562; 
King v. Hart, 110 Bl. 486; Jarvis v. Hatheway, 
3 John 180; Holt v. Parsons; 23 Texas 9; Town- 
shend, Slander & Libel, Secs. 233 and 234. 


(20) Jarvis v. Hatheway, 3 Johns 180. 
(21) O’Donaghue y. M’Govern, 23 Wend. 26. 





It was held that the communication was 
prima facie a privileged one, that if made 
in good faith an action for slander would 
not lie against the party presenting it; but 
that if the representation was false or im- 
pertinent, made without probable cause or 
belief in its truth, the action would lie, and 
the onus of proving its falsehood and malice 
was on the plaintiff. 


But this privilege is held strictly to mem- 
bers of the church and must be in the 
course of the church discipline. So it has 
been held that an accusation made by a 
member of a church in the regular course 
of church discipline against a person not a 
member, cannot as to him, be considered 
a privileged communication.”* 


Communications between members of se- 
cret societies and lodges pertaining to the 
business of the order have uniformly been 
held to be qualifiedly privileged. In a late 
Indiana case the court said:?* “It is suffi- 
cient to say. that it appears from the evi- 
dence that appellee, as a member of the 
order of Knights of Pythias, had such an 
interest in the character and qualifications 
of persons seeking admission to the order 
as would warrant him in communicating to 
other members of the order, having a like 
interest, anything that he might know re- 
garding the character, qualifications or fit- 
ness of such persons. If, under such cir- 
cumstances, he made the statement, charged 
in the complaint, to other members of the 
order, in good faith, and for the sole pur- 
pose of preventing one whom he deemed 
unworthy from becoming a member, he is 
not answerable in damages. But, on the 
other hand, if he was prompted by actual 
malice and ill-will toward appellant, and 
sought the occasion as a means of venting 
the spite and ill-will which he entertained 
towards him, the circumstances under 


(22) Coombs v. Rose, 8 Blackf. (Ind.) 1655. 
See also Remington v. Congdon, 2 Pick. 310. 

(23) Cadle y. McIntosh, 51 Ind. App. 365. See 
Sunderlin v. Bradstreet, 46 N. Y. 188, as to re- 
ports of Mercantile Agencies not being priv- 
ileged; McDonald v. State (Texas), 164 S. W. 
831. 
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which the communication was made. would 
afford him no protection.”** 

Judges who have had from time to time 
to deal with questions as to whether the oc- 
casion justified the speaking or the writing 
of defamatory matter, have all felt great 
difficulty in defining what kind of social or 
moral duty, or what amount of interest, 
will afford a justification, and the applica- 
tion of the rule to particular cases has al- 
ways been attended with the greatest diffi- 
culty, on account of the combinations of 
circumstances being so varied. 

As one court said: “The rule as to privi- 
leged communications should not be so ex- 
tended as to open wide the flood-gates of 
injurious gossip and defamation, by which 
private character may be overwhelmed, 
and irreparable mischief done; and yet 
should be so administered as to give rea- 
sonable protection to those who make and 
receive communications in which they are 
interested, or in reference to which they 
have a real, not imaginary duty. Every 
one owes a moral duty not, as a volunteer 
in a matter he has no legal duty or per- 
sonal interest, to defame another, unless 
he can find a justification in some pressing 
emergency.””?® 

In the case of Sample v. Carnahan,”* the 
alleged defamatory matter was in a letter 
voluntarily written to an acquaintance with 
whom the writer had had some business 
dealings, representing that a certain person 
holding himself out as an attorney was not 
honest, and advising against the employ- 
ment of such attorney. There was an an- 
swer of privilege set up. 

In holding that the communication was 
not privileged, Mr. Justice Robinson, 
speaking for the Indiana Appellate Court, 
said: “We are unable to say that the mat- 
ter mentioned in the letter was of such im- 


(24) See case of Henry v. Moberly, 6 Ind. 
App. 490, for a valuable collection and digest of 
authorities on the question of qualified privi- 
lege. Also Odgers Libel & Slander (2d ed.), 
Pg. 204. 


(25) 


Byam y. Collins, 111 New York 143, 19 


N. E. 75, 2 L. R. A. 129. 
(26) 


Samples vy. Carnahan, 21 Ind. App. 55. 





portance as to warrant the language used 
in the letter; nor can we say that the cir- 
cumstances were such as reasonably im- 
posed on appellee the duty to make such 
statements as there contained in the letter, 
although he may have believed he was writ- 
ing the truth. As has been well said, al- 
though the defendant may feel sure that if 


‘he were in his neighbor’s place, he should 


be most grateful for the information con- 
veyed, still he must recollect that it may 


‘eventually turn out that in endeavoring to 


avert a fancied injury to that neighbor, he 
has really inflicted an undoubted and un- 
deserved injury on the plaintiff.” 

In a leading New York case*’ a libelous 
letter concerning the suitor of the person 
addressed, not written at the latter’s re- 
quest, but appearing to have been written 
at the instance of mutual friends for the 
purpose of preventing a marriage, is not 
privileged by reason of previous friendship, 
nor by reason of a request made four years 
before, and before the acquaintance of the 
suitor was made for information of any- 
thing known to the writer concerning any 
young man the person addressed “went 
with” or any young man in the place. Jus- 
tice Danforth, dissenting, reviewed many 
of the cases on qualified privilege, and ar- 
rived at the conclusion that the communi- 
cation was privileged, as it was written in 
confidence and friendship which gave the 
writer an interest in the matter. 

At common law evidence showing that 
the defamatory words were spoken on an 
occasion of qualified privilege could be 
shown under the general issue.2* But under 
the code of some states, a special answer is 
required in order to admit such evidence.*® 

SUMNER KENNER. 

Huntington, Indiana. 


(27) Byam v Collins, 111 New York 143, 7 
Am. St. Rep. 727, 19 N. E. 75, 2 L. R. A. 129. 

(28) Johnson y. Brown, 13 W. Va. 71; Cook 
shend, Slander and Libel, Sec. 403; Newell, Slan- 
v. Howe, 77 Ind. 442; 13 Ency. Pl. and Pr. 88; 2 
Greenleaf Evidence (15th ed,), Sec. 421; Town- 
der and Libel, 788; Hagan v. Hendry, 18 Md. 
177, 191; Atwater v. Morming News Co., 67 Conn. 
504, 34 Atl. 865; Torrey v. Field, 10 Vt. 353. 

(29) Gilman vy. McClatchy, 111 Cal. 600, 44 
v. Harper, 10 Bush (Ky.) 447, 455. 
v. Globe Printing Co., 10 Mo. App. 174; Harper 
580: Goodwin y. Daniels, 89 Mass. 61; Hawkins 
Pac. 241; Hess v. Sparks, 44 Kan. 470, 25 Pac. 
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BILLS AND NOTES—MATOURITY. 





STALDER, et al., v. RIVERSIDE GROVES & 
WATER CO., et al. 





Supreme Court of California. March 31, 1913. 





140 Pac. 252. 





Where the maker of a note stipulating that, 
on default in interest, the principal and inter- 
est should become due at the option of the hold- 
er mailed on an interest day a check for the 
interest, which the payee received on the. fol- 
lowing day, after he had directed his attorney 
to notify the payee of his election to declare 
the entire sum due, and the notice from the at- 
torney was not received by the maker until the 
next day, the maker tendered payment of inter- 
est before the payee exercised his election to 
declare the entire sum due, and he could not 
thereafter exercise the option. 





CLOSS, J. The defendant, Riverside Groves 
& Water Company, appeals from an order de- 
nying its motion for a new trial. 

On July 24, 1909, said defendant made its 
promissory note, whereby it promised to pay 
to plaintiffs, on or before January 2, 1912, the 
sum of $3,627, with interest thereon at the 
rate of 10 per cent per annum, payable semi- 
annually. Principal and interest were made 
payable at Riverside, and the note provided 
that, if default should be made in the pay- 
ment of any interest when due, “both principal 
and interest shall thereafter be due and pay- 
able at the option of the holders of this note.” 
The note was secured by a mortgage of real 
property. 

On February 17, 1911, the plaintiffs com- 
menced this action to foreclose the mortgage, 
alleging that the maker of the note had failed 
to pay the interest due on the 24th day, of 
January, 1911, and that on the 25th day of 
January, 1911, the plaintiffs had exercised 
their option to declare both principal and in- 
terest due and payable. These allegations were 
denied by the defendant corporation. The find- 
ings were in favor of the plaintiffs on the fore- 
going issues, and judgment and foreclosure fol- 
lowed. The sufficiency of the evidence to sus- 
tain these findings is challenged by the appel- 
lant. 

There is little, if any, dispute about the 
facts. The single question for decision is 
whether, on such facts as appear without con- 
flict, the respondents were entitled, by reason 
of default in the payment of interest, to treat 
the principal sum of the note as due in ad- 
vance of the date fixed for maturity. 

(1) The appellant, maker of the note, had 
its office in the city of Los Angeles. The re- 
spondents resided at Riverside. On January 





24, 1911, the appellant posted at Los Angeles 
a letter, addressed to respondents at Riverside 
containing a check for the amount of interest 
due on that date. The letter and check reached 
one of the plaintiffs on the following day, 
January 25th, at about 6 p.m. Earlier on said 
25th day of January, the other plaintiff had 
directed an attorney to notify the maker that 
the plaintiffs had elected to declare principal 
and interest due for failure to pay the inter- 
est due on the 24th day of January. Pursuant 
to such direction, said attorney wrote a letter 
to appellant, notifying it that plaintiffs had 
thus declared the entire sum due. This letter 
did not reach the appellant until the 26th day 
of January, the day after the check for the 
interest had come to the hands of one of the 
plaintiffs. On the 26th day of January the at- 
torney wrote to appellant again, returning its 
check, and repeating the statement that the 
principal of the note had been declared due 
by the payees for default in payment of inter- 
est. No objection was made to the form of 
payment; the sole ground for refusing to ac- 
cept the check being that it had not been re- 
ceived on the 24th day of January, the day 
when interest was due. 

Under these circumstances, we think the 
court below should have held that the maker 
had tendered payment of the interest before 
the payees had effectively exercised their op- 
tion of declaring the principal due. 

(2,3) The case is similar in principle to 
Trinity County Bank v. Haas, 151 Cal. 556, 91 
Pac. 385. There, as here, an interest payment 
had not been made when due. It had, how- 
ever been tendered before the payee had mani- 
fested its election to declare the principal due, 
either by commencing action, or by notifying 
the maker of such election. This court, while 
recognizing that a provision like the one in the 
note here before us does not make it incumbent 
upon the payee as a condition to the exercise 
of his option, to give notice to the maker that 
he has declared the principal due, laid down 
the rule that the payee must do some positive 
act to indicate an exercise of the option. The 
right to declare the principal due may be 
claimed or waived by the payee, and, until he 
has claimed it, the maker may terminate the 
right by a proper tender of the overdue inter- 
est. In the case cited it was held, further, that 
the maker could not exercise his option, either 
by reaching a.mental decision to declare the 
principal due, or by, directing his attorneys to 
institute an action on the note. : 

Here the respondents had, at the time when 
the check reached them, done nothing more 
than to instruct their attorney to notify the 


‘ 
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appellant that they had declared the note due. 
The attorney had written as instructed; but 
his notification had not reached the maker. 
While notice to the maker of the exercise of 
the option was not essential, such notice’ was 
the method chosen by the payees to evidence 
their determination to claim the right con- 
ferred upon them by the terms of the note. 
The giving of such notice was the act fixing the 
rights of the parties. The attorney, in giving 
the notice, was the agent of the payees, not the 
maker. A mere deposit in the mails did not, 
therefore constitute a completed declaration 
of the maturity of the principal. The declara- 
tion was not complete until the notice reached 
the maker. Until then, the payees had done 
no more than was done in Trinity County 
Bank v. Haas, viz.: To instruct their agent to 
take steps which, if carried out, would amount 
to an exercise of their option. In the mean- 
time, the overdue interest had been tendered, 
and the right to carry into effect the con- 
templated, but unexpected, act of declaring the 
principal sum due was gone. 


The result of the views stated is that the 
findings regarding the exercise by plaintiffs of 
their option must be held to be without support 
in the evidence. 


The order denying a new trial is reversed. 
We concur: SHAW, J.; MELVIN, J.; LORI- 
GAN, J. 


NOTE.—Tender to Prevent Maturing of Prin- 
cipal Debt—Provisions often occur in notes 
where interest is to be paid before maturity 
thereof and in mortgages securing notes for pay- 
ment of such interest when due or keeping in- 
surance alive and taxes paid, upon penalty of 
the entire debt being accelerated as to maturity. 
There is a distinction drawn by some of the 
courts as to payment of interest and payment 
of taxes and insurance, in that the time and 
amount of the former are fixed by contract, while 
with the other this is not so, and, therefore there 
will be stricter construction as to the right of 
acceleration in the latter case than in the for- 
mer. 

An Oklahoma case illustrates this point very 
clearly in a case where a mortgagee notified 
mortgagor of his election to declare the debt 
matured because of delinquency in the payment 
of taxes. Fleming v. Fleming, Okla. 98 Pac. 
961, 22 L. R. A. (N. S.) 360. This case held 
that where mortgagor between the time of notice 
of election and the bringing of suit paid the 
taxes this redeemed the default. The case might 
have gone off on the principle that there was 
nothing in the mortgage obliging mortgagor to 
pay the taxes, which the court said was suff- 
cient reason for denying acceleration, but it was 
also said upon a review of much authority, that 
the default being redeemed, there was no pre- 
judice and the default became merely technical 
and right to foreclose did not accrue. 


It is laid down in 2 Jones on Mortgages (6th 


Ed.) 1185 that: “If after a default in the pay- ! 





ment of taxes, the mortgagor pays the same with- 
out prejudice to the mortgagee, and before suit 
is brought to declare the debt due because of the 
default, such payment is a bar to the suit.” This 
principle ought to embrace the proposition that 
notice of an election to declare the debt due 
ought to contain notice of when suit will be 
brought, or that mortgagor at least should have a 
reasonable time after the notice to redeem his 
default; in other words, mortgagee should not 
have the right coincident with the giving of 
notice of his election, or in an unreasonably short 
time thereafter to-bring his suit, and if he does 
mortgagee should have the right to avoid the 
suit by payment. In harmony with the Oklahoma 
case, as to there being a mere technical default 
cured by tender before suit was brought, are to 
be cited: Noyes v. Anderson, 124 N. Y. 175, 26 
N. E. 316, 21 Am. St. Rep. 657; Smalley v. 
Renken, 85 Iowa 612, 52 N. W. 507. 


But this seems a little different as suggested 
above, where the default is as to interest. Then 
the election is the test and not the bringing of 
suit after the election. But where the mortgage 
or bond fixes no place for payment of interest it 
may be tendered at the mortgagee’s residence 
which tender cuts off the right to declare a de- 
fault, Weyard vy. Park Terrace Co. 202 N. Y. 
231, 95 N. E. 723, 36 L. R. A. (N. S.) 308. In 
this case the tender was made after notice of 
election to declare the principal due for non- 
payment of interest, but debtor was held to be 
entitled to know where payment was to be made, 
and until he did know no default in payment 
was considered to have occurred. 


Generally it may be said the tender must be 
at the prescribed place and in money, but if by 
check this is presumed good unless refused. And 
a course of dealing between the parties specially 
requires that a check must be objected to. Gun- 
by v. Jordan, 57 Wash, 97, 106 Pac. 495, 36 L. 
R. A. (N. S.) 232. In this case the mortgage 
had been assigned, of which fact mortgagor was 
ignorant, and he mailed a check to the assignor. 
The assignor returned the check and upon the 
day of its receipt by her, action was begun. This 
beginning of the action was held as a method, of 
exercising the option, and as the check reached 
the assignor before suit was begun it was dis- 
missed by the court. 


And when mortgagee is notified to call at a 
certain bank and bring the note so that payment 
of interest could be indorsed thereon, and he 
indorsed on the note: “Interest on note past due, 
therefore refuse to accept same,” no objection 
being otherwise made, there was held a sufficient 
tender, no option to declare principal and inter- 
est due for non-payment of interest having been 
previously exercised, though holder had _ notified 
debtor that he would declare entire loan and in- 
terest due because no insurance policy had been 
made payable to him. Weinberg v. Naher, 51 
Wash. 591, 99 Pac. 736, 22 L. R. A. (N. S.) 956. 


Whenever an interest installment is past due, 
any payment made and accepted upon any un- 
derstanding that it was being received in pay- 
ment of past due interest prevents acceleration 
of maturity for such default. Farmers & Mer- 
chants’ Bank v. Dalker, Iowa, 133 N. W. 705. 


These provisions are in the interest of mort- 
gagee, and unless taken advantage of by some 
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affirmative action during default are waived. 
Matzger v. Page, Wash. 113 Pac. 254. Even 
though there be a considerable lapse of time 
after the interest falls due. Alabama & G. Mfg. 
Co. v. Robinson, 56 Fed. 690, 6 C. C. A. 79. But 
tender in such length of time is not necessarily 
to be accepted and acceleration stopped. Swear- 
ingen v. Lahner, 93 Iowa 147, 61 N. W. 431, 26 
L. R. A. 765, 57 Am. St. Rep. 261. 


In the instant case there is an interesting sit- 
uation presented in this: Granted that it be 
true, that the mailing of the check before re- 
ceipt of the notice of election, both being mailed 
on the same day, made the former, by ordinary 
rule, take precedence, yet is this true where it 
was of a check and this was not objected to as 
not being money? Though money was not mailed, 
the check was not the equivalent of money until 
accepted as such, There was no acceptance in 
this case and that was the prime fact, the rea- 
son being immaterial. Defendant had to show 
that prior to the exercise of the option he placed 
himself, in a legal way, outside of its terms. 
This, it seems to me, he failed to show in mail- 
ing a check, and, therefore, the letter to ‘him 
giving notice of the exercise of the option, had 
effect because there was no legal tender made 
up to that time. Plaintiff claimed this’ and re- 
turned the check. He did not have to state it 
was not acceptable as money. All he had to do 
was not to use it, for if he had used it, that 
would have waived the default. aa 








ERRATA, 





Line 23 from bottom in 79 Cent. L. J.. 
page 119, should read: Good faith and for 
value shares of stock. 

Line 2 from bottom of same page should 
read: good faith? Let us admit even that 
the 








ITEMS OF PROFESSIONAL 
INTEREST. 





MODE OF PROCEDURE ADOPTED BY THE 
COLORADO BAR ASSOCIATION FOR 


THE SELECTION OF A CANDIDATE 
FOR ELECTION TO THE SUPREME 
COURT. 





The bar of Colorado is complying with the 
spirit as well as with the letter of the ethical 
duty enjoined upon every lawyer by Section 
2 of the Canons of Professional Ethics 
by actually selecting for themselves a non-par- 
tisan candidate for the Supreme Court. 


‘ 





The following rules governing the selection 
of the bar’s candidate will no doubt interest 
lawyers in many states outside of Colorado. 


The rules are as follows: 

First—No member of the bar should in the 
first instance be requested to offer himself as 
a candidatc, but every member of the bar of 
the State of Colorado must in the first instance 
be deemed a possible candidate. 

Second—A preliminary or informal ballot 
shall be cast for the purpose of selecting candi- 
dates. 


Third—Ballots shall be taken as follows: 


Every practicing lawyer within the State of 
Colorado shall be entitled and requested to vote 
and to send his ballot to the member of the 
Committee for his Judicial District, placed in a 
sealed and unmarked envelope and enclosed 
with the statement that the sealed envelope 
contains his ballot. There shall be no notation 
indicating by whom, or for whom, the ballot 
is cast. The member of the Committee for 
each Judicial District shall thereupon take all 
such ballots received by him, and without open- 
ing the sealed envelopes containing the ballots, 
he shall transmit them to the Secretary of the 
Bar Association with his certificate that each 
of the envelopes so transmitted contains the 
vote of a practicing lawyer resident within his 
district. The President of the Colorado Bar 
Association, the Secretary of the Colorado Bar 
Association and the Chairman of this Commit- 
tee (or, in the absence of either of them, such 
person as the absentee may designate in his 
place) shall be the canvassing board who shall 
open all said sealed envelopes and tabulate the 
result of such canvass and certify this tabula- 
tion as to each ballot, except the first informal 
ballot. 


Fourth—Upon canvassing the result of the 
first, the preliminary or informal ballot, the 
canvassing board shall communicate with each 
person whose name appears upon any ballot 
so cast, and shall ascertain whether or not 
such person is willing to permit his name to be 
used as that of a candidate for the office. Upon 


4 receiving information in this matter, the can- 


vassing board shall thereupon prepare a list 
of the names to be retained for election pur- 
poses, which list shall include the names of 
all persons who have signified their willingness 
to be candidates. The vote cast for any nominee 
upon the first, the preliminary or informal] bal- 
lot, shall not be disclosed by the canvassinz 
board. 
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Fifth—In taking the second and subsequent 
ballots, the canvassing board shall communicate 
to the members of the Colorado Bar Association 
and make public, so that all practicing lawyers 
may have notice, the list of available condidates 
made up as above provided and the candidates 
shall be limited to the persons whose names 
appear upon such list. 


Sixth—On receiving the second ballot, the 
canvassing board shall canvass the same; and 
the result thereof, together with the number 
of votes cast for each candidate, shall be made 
public. If,any candidate shall be found to 
have received a majority of the entire vote 
east, he shall be declared the choice of the 
bar. 


Seventh—TIf no election shall result from the 
second ballot, a third ballot shall thereupon 
be taken. If on the third ballot any candidate 
shall receive a majority, he shall be declared 
the choice of the bar; but if no candidate re- 
ceives such a majority on such third ballot, the 
canvassing board shall thereupon select the 
names of those candidates receiving the great- 
est number of votes, whose combined votes shall 
constitute 60 per cent of the entire vote cast, 
and list the same as hereinabove provided; and 
thereafter the candidates shall be limited to 
those whose names appear on such lists. In 
making up this aggregate of 60 per cent, in 
case it should be necessary to include a candi- 
date whose vote is a tie with that of any other 
candidate, both such candidates shall be placed 
upon such selected list. 


Eighth—On taking the fourth ballot if no 
candidate shall receive a majority of the entire 
vote, the canvassing board shall certify the 
names of the two candidates leading in the 
number of votes cast (or the names of the three 
leading candidates in case any two of them are 
tied) and a ballot shall thereupon be taken as 
the result of which the candidate receiving the 
greatest number of votes shall be declared the 
choice of the bar if such number be a majority 
vote; but if on this fifth ballot no candidate re- 
ceives a majority vote, there being three candi- 
dates, the canvassing board shall drop the name 
of the candidate receiving the lowest number of 
votes and ballot shall then be taken on the re- 
maining two candidates. 


Voting shall continue until some one candi- 
date shall have received a majority of all the 
votes cast. 


The administration of these rules is under 
the supervision of Mr. William H. Wadley, sec- 
retary of the Colorado Bar Association, 701 
Ernest & Cranmer Bldg., Denver, Colo. © 





THE EFFORTS OF THE OREGON 
BAR ASSOCIATION TO REDUCE 
COSTS IN THE FEDERAL COURTS. 





The power of a well organized bar as- 
sociation and of a committee with a “live” 
chairman is well illustrated in the report 
of the special committee of the Oregon Bar 
Association, appointed to investigate the 
subject of “Costs and Expenses in the Fed- 
eral District Courts and the Circuit Court 
of Appeals.” 

The chairman of this committee: is 
Hon, Joseph N. Teal of Portland, Oregon, 
weil known throughout the entire profes- 
sion as a lawyer who gives time to advance 
the’ general interests of his profession and 
the administration of justice. 

Mr. Teal is also a member of the Com- 
mittee on Uniform Judicial Procedure of 
the American Bar Association and much 
of his investigation of the subject of “Costs” 
will form the basis of valuable suggestions 
and contributions to the great work of this 
very important committee of which Mr. 
Thomas W. Shelton, of Norfolk, Va., is 
the chairman. 


The committee’s report is as follows: 


Portland, Oregon, August 1, 1914. 


The Oregon State Bar Association at its 
meeting in 1912 appointed the undersigned as 
a committee to investigate the subject of “Costs 
and Expenses in the Federal District Courts 
and the Circuit Court of Appeals.” 


The committee reported to the association * 


in November, 1913, pointing out the charges 
and fees it considered unreasonable and ex- 
orbitant and was continued for the purpose of 
correcting the abuses pointed out by it. 

The particular matters of complaint sought 
to be remedied were the provisions of the stat- 
ute under which double clerk’s and marshal’s 
fees are charged in a number of western states, 
and also the charge made by the clerk of the 
Circuit Court of Appeals of twenty-five cents 
per page for indexing the printed record and 
distributing the printed copies to the judges, 
the reporters and counsel for the respective 
parties. 

Under the double fee system the clerk was 
allowed to retain from fees accounted for to 
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the Government $7,000 in addition to certain 
perquisites. There has also been much com- 
plaint of the cost of printing as well as of other 
expenses which have resulted in large costs to 
litigants in the federal courts. The committee 
in carrying out the duties imposed upon it first 
took up the matter with Senator George E. 
Chamberlain, and a bill was introduced in the 
Senate seeking to remedy the double fee sys- 
tem. A member of your committee appeared be- 
fore the Committee on Judiciary of the Senate. 
also took up the matter in person and by eor- 
respondence with the chairman and active 
members of the Judiciary Committee of the 
House and the Attorney General. The matter 
was also taken up with officers of bar asso- 
ciations throughout the United States and with 
various members of the House and Senate. 
From answers received to these letters it would 
appear that every one written to was very 
much in sympathy with the efforts of the com- 
mitee. A bill reducing the clerk’s fees was re- 
ported favorably by the Committee on Judi- 
ciary of the Senate. The committee also had 
occasion to examine a number of other bills 
dealing with the, subject matter of this report 
introduced both in the House and Senate. 


For a time, notwithstanding the unceasing, 
and, it might be said, strenuous, efforts of the 
committee and the sympathy expressed as well 
as the admissions on the part of every one that 
the abuses should be corrected, it looked as 
though our efforts during this Congress would 
prove unavailing. However, when the bill mak- 
ing appropriations for sundry civil expenses 
of the Government came before the Senate for 
action, Senator George E. Chamberlain secured 
an amendment thereto reading as follows: 


“All acts and parts of acts authorizing the 
clerks of the United States district courts in 
and for the States of Oregon, Montana and 
Washington, respectively, to charge and collect 
double the fees provided in Section 828 of the 
Revised Statutes of the United States, and all 
acts authorizing United States marshals in and 
for said states, respectively, to receive and col- 
lect double the fees provided by Section 829 
of the Revised Statutes of the United States, 
are hereby repealed, to take effect from and 
after January 1, 1915: Provided, that no clerk 
of the United States district courts in and for 
said states shall be allowed by the Attorney 
General to retain of the fees and emoluments 
of his office, for his personal compensation, 
over and above his necessary office expenses, 
including the necessary clerk hire, to be audit- 
ed and allowed by the proper accounting offi- 
cers of the Treasury, a sum exceeding $3,500 





per year, to take effect from and after January 
1, 1915: Provided further, that nothing herein 
shall operate to reduce the fees that the clerks 
of the United States district courts and United 
States marshals in any state other than those 
mentioned herein have heretofore been au- 
thorized to charge and collect.” This bill was 
signed by the President August 1, 1914. 


From the foregoing it will be seen that the 
double clerk’s and marshal’s fees in the States 
of Oregon, Montana and Washington on and 
after January 1, 1915, are abolished, and that 
the clerk’s compensation from and after that 
date for those states will be $3,500 per annum. 

In the meantime in the case of Rainey v. 
Grace, 34 S. C. R., 242, the Supreme Court of 
the United States held that the clerk of the 
court of the Circuit Court of Appeals has no 
right to collect the fee of twenty-five cents a 
page for supervising the printing of the record 
on appeal, etc., thus abolishing this useless 
expense. 


The committee feels that a great victory has 
been won in securing relief from these inde- 
fensible and exorbitant charges which have 
been imposed upon people of these states for 
so many years, and thus relieving unfortunate 
litigants of a great burden, and the federal 
courts of unjust criticism for conditions for 
which they were in no wise responsible, 


It is rather interesting to note that for some 
reason members of the bar and those repre- 
senting other western states in which the same 
situation prevails did not feel the matter of 
sufficient importance to secure the relief so 
long sought for in this and other states, Liti- 
gants in a number of western states will there- 
fore continue to pay double fees. 

Respecting the complaints as to the cost of 
printing and other matters, it is the commit- 
tee’s belief that generally speaking, these mat- 
ters can be taken care of by counsel by appeal 
to the courts direct, being matters that are 
largely in the control of the court and of coun- 
sel. The committee does not undertake to say 
that it has secured every desirable reform in 
connection with costs in federal courts for 
such is not the case. But the committee feels 
it has demonstrated that it is within the power — 
of the members of the bar, if they so desire, 
to bring about any reasonable reform, and the 
committee may be pardoned for saying they 
believe it is the duty of the members of the 
bar as-one of the obligations of their profes- 
sion and in support of the courts, that suffi- 
cient time be given by them to take up matters 
of this character involving the welfare of the 
general public. The committee desires to say 
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that during all of the time it has been engaged 
in this work it has not only had the loyal sup- 
port of Senator George E. Chamberlain, but his 
active interest as well. The committee also de- 
sires to express its appreciation of the ser- 
vices rendered by Senator Thomas J. Walsh 
of the State of Montana. The committte is 
also under obligations to members of the House 
of Representatives. 

A report will be made to the bar association 
at its annual meeting, but it was thought prop- 
er this general statement should be issued to 
the public at this time. 

JOSEPH N. TEAL, 

B. S. HUNTINGTON, 

THOMAS G. GREENE, 

CHAS. D. MAHAFFIE, 
Committee. 








BOOK REVIEWS. 





MODERN CRIMINAL SCIENCE SERIES— 
CRIME AND ITS REPRESSION. 

This number in the above series is by Prof. 
Gustav Aschaffenburg, of the Cologne Academy 
of Practical Medicine, the translated form be- 
ing by Adalbert Albrecht, associate editor of 
the Journal of Criminal Law and Criminology. 
The treatment of crime as crime and its source 
is thoroughly scientific, but the suggestions 
made as to its repression are the really valua- 
ble parts of this work. We do not remember 
to have read any work where the author so 
well applies statistics toward the end of draw- 
ing therefrom some practical application as 
does this work. His criticism of the manner 
of indiscriminate treatment of criminals, or 
at least of convicts, according purely to the 
nature of their offenses, instead of according 
to the history of the actor, well deserve pe- 
rusal. His theory is, that there should be in- 
dividuality among offenders and that minis- 
tered to in different institutions, the old way 
but unfitting a convict for life after his term 
is over and making him but a candidate for 
resentence. 

This book, like the others in the series, comes 
from the well-known house of Little, Brown 
& Company, Boston, 1913. 








GREAT JURISTS OF THE WORLD—CONTI- 
NENTAL LEGAL HISTORY SERIES. 





This is a review running through the cen- 
turies from Gaius, who was born just about 
the beginning of the Christian era, down to Von 
Ihening, 1,800 years later. It recites such 
names with biographical sketches as Papinian, 





Ulpian, Bacon, Grotius, Liebnitz, Vattel and 
Savigny, the whole comprising interesting 
reading of influences shaping our jurispru- 
dence. 

The work is very scholarly and well worthy a 
place in the series offered by the Editorial 
Committee, of which Prof. John H. Wigmore, 
Professor of Law of Northwestern University, 
is the chairman. 

The volume is attractive in style and gen- 
eral make-up and comes from Little, Brown 
& Company, Boston, 1914. 








HUMOR OF THE LAW. 





Harvey E. Taylor tells this story of a 
young attorney with whom he had practiced 
law for some years: 

A young member of the Memphis bar, states 
Mr. Taylor, was before the Federal Court rep- 
resenting a client who had gotten into some 
trouble in the state of Kentucky. The case 
was called to be set for a hearing, and the 
young attorney arose and stated: 

Lawyer—‘May it please the court it be- 
comes necessary that I move the court for a 
continuance of this case until the next term 
of court.” 

Judge—‘You may state your ground for a 
continuance.” 

Lawyer—“My client was arrested in the 
state of Kentucky and fined and also a sen- 
tence was imposed on him, and therefore, he 
cannot be here.” 

Judge—‘Well, why didn’t you pay the fine 
and have your client here so that this case 
could be tried at this term of court?” 

Lawyer—Yes, your honor, I could have paid 
his fine, but I could not serve his sentence.” 

Judge—Very well, this case will be passed 
for the term. Mr. Clerk, call the next case.” 





Senator James P. Clark, of Arkansas, is not 
one of the story tellers of the Senate, but he 
told the following recently with great relish: 

“One of the best known judges in my state 
was hearing a case the last time I went back 
there, and the lawyer for the defendant, to il- 
lustrate a point, declared: 

“*Your Honor, as the Bible tells us, every 
tub must stand on its own bottom.’ 

“The learned judge promptly interrupted, in- 
forming him that he was no mean Bible schol- 
ar and that he was positive the quotation was 
not to be found in holy writ. 

“The lawyer heard him in respectful silence, 
scratched his head thoughtfully, and said: 

“*Your Honor, you are doubtless right, but I 
maintain that it’s durned good doctrine, and if 
it isn’t in the Bible it ought to be!’ ”"—-The Law 
Student’s Helper. 
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WEEKLY DIGEST. 


— 

Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Bankruptey — Insolvency Proceedings.— 
Pendency in state court of suit by stockholders 
to dissolve corporation and appointment of re- 
ceiver more than four months before petition 
in bankruptcy held not to defeat creditors’ right 
to have estate administered in the bankruptcy 
court, where they asserted that right as soon as 
the corporation was known to be insolvent and 
had committed an act of bankruptcy.—Bank of 
Andrews v. Gudger, U. S. C. C. A., 212 Fed. 49. 

2?,——_Morteage.—A holder of real estate mort- 
collateral security for a bankrupt’s 
debt held not entitled to collect rents and prof- 
against the bankrupt’s trustee.—In re 
Cc. C.. &, B18 Ped.. i. 

2.___Preference.—Where defendant, with 
knowledge of the insolvency of his brother-in- 
law, advanced money to take up notes of a 
bank which was pressing for payment and for 
such advancement took notes of the bankrupt 
and, on the maturity of the first of the series. 
procured a deed of trust of the bankrupt’s prop- 
erty, of which the trustee immediately took 
possession, the deed constituted a preference.— 
Dean v. Davis, U. S. C. C. A., 212 Fed. 88. 

4. Ranks and Banking—Collection—If a 
trust company to which notes were forwarded 
for collection collected the notes after its 
ageney to collect was terminated by its insol- 
veney, it held the proceeds as agent for the in- 
dorsing bank impressed with a trust, so as to 
give such funds the character of trust funds in 
the distribution of the assets of the insolvent 
trust company.—Lippitt v. Thames Loan and 
Trust Co., Conn., 90 Atl. 369. 

5. Collection.—Where paper is forwarded 
to a bank for collection, without special instruc- 
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tions as to the money collected, and the bank 
according to custom mingles such money with 
its funds, it becomes an ordinary debtor as to 
the forwarding bank, and the latter has no 
right to be paid by preference from funds on 
hand at the time of collecting bank’s insolvency. 
—yYoung v. Teutonia Bank & Trust Co., La., 64 
So. 983. 


6. Pledge of Stock.—Where corporate stock 
indorsed in blank and delivered to a broker for 
sale was fraudulently pledged to secure an ad- 
vancement upon a draft attached to the stock, 
the bank may rely on the pledge and allow the 
broker to withdraw other sums of money there- 
after deposited, though they were sufficient to 
have discharged the advancement on the draft. 
—Morgrage v. National Bank of California, 
Cal., 140 Pac. 300. 

7. Set-Off—Where defendant, at the time 
the bank was garnished, had a balance on de- 
posit, but was indebted to the bank on notes 
not yet due, the bank cannot set off the unma- 
tured indebtedness against the claim of plain- 
tiff.—First Nat. Bank of Birmingham v. Minge, 
Ala., 64 So. 957. 


8. Bills and Notes—Certificates of Stock.— 
Where certificates of stock are indorsed in 
blank to a broker for sale, a third person, who 
has no notice of any other title than that pre- 
sumed from the indorsement, may rely upon 
the indorsement, and acquire rights superior to 
the true owner.—Morgrage v. National Bank of 
California, Cal., 140 Pac. 300. 

9. Fraud.—That the maker of a note is not 
liable thereon because of fraud in its procure- 
ment does not defeat the liability of the payee 
to the holder, where such payee participated in 














the fraud.—American Nat. Bank v. Halsell, 
Okla., 140 Pac. 399. 
10. Fraud.—Where defendant’s indorser, 


who received a note to be discounted for the 
maker, attempted to procure the proceeds for 
himself, there was a fraudulent diversion, and 
defendunt has, under Negotiable Instruments 
Law, the burden of showing that he was a 
bona fide holder for value.—Peterson v. Alton, 
147 N. Y. Supp. 280. 

pk Tender.—Where the maker of a note 
mailed on an interest day a check for the in- 
terest to the payee, who received it on the 
following day, after he had directed his attor- 
ney to notify the payee of his election to de- 
clare the entire sum due, and the notice from 
the attorney was received by the maker the next . 
day, the maker tendered payment of interest 
before the exercise of the option.—Stalder v. 
Riverside Groves & Water Co., Cal., 140 Pac. 252, 

12. Building and Loan Associations—Police 
Power.—The state may exercise, under the police 
power, supervision and inspection over building 
and loan associations greater than over ordinary 
business corporations.—Union Savings & In- 
vestment Co. v. District Court of Salt Lake 
County, Utah, 140 Pac. 221. 

13. Carriers of Goods—Bill of Lading.—A 
bill of lading issued by the initial carrier for - 
transportation of merchandise on its railroad 
line, and by connecting carriers by water, is 
binding on the connecting carriers.—D’'Utassy 
v. Mallory S. S. Co., 147 N. Y. Supp. 313. 

_ 14. Published Rates.—A shipper is conclu- 
sively presumed to know the published rates of 
an interstate carrier, and may not rely on the 
representations of the carrier’s agent.—J. H. 
Hamlen & Sons Co. v. Illinois Cent. R. Co., U. S. 
D. C., 212 Fed. 324. 


15. Carriers of Passengers—Release from 
Liability—Under the laws of New York a per- 
son riding upon a drover’s pass is a gratuitous 
passenger, and a release from liability for in- 
juries caused by the carrier’s negligence is 
)  _eataaiiaaaas v. Erie R. Co., 147 N. Y. Supp. 
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i6. Compositions with .Creditors—Fraud.— 
Where a debtor, whose creditors had signed a 
composition agreement to accept a percentage 
of their claims, actually paid some of the cred- 
itors, under a secret agreement, more than the 
percentage agreed upon the other creditors are 
justified in repudiating the agreement.—Vander- 
hoef & Co. v. Youmans, 147 N. Y. Supp. 347. 


17. Contracts—Building Contract.—A _ provi- 
sion of a building contract that the contractor 
should examine the specifications before signing, 
and that he would guarantee anything not ob- 
jected to by him, did not amount to a guar- 
anty by him of the sufficiency of the soil to sup- 
port the building.—William Miller & Sons Co. 
v. Homeopathic Medical & Surgical Hospital 
and Dispensary of Pittsburgh, Pa., 90 Atl. 394. 


18. Ratification.—One defrauded must act 
promptly, and any action in procuring an exten- 
sion, to obtain advantage, is a ratification of the 
original agreement.—Hewitt v. Andrews, Ore., 
140 Pac. 437. 

19. Corporations—Pledge of Stock.—A _ pled- 
gee of stock to secure a debt had no authority 
to alienate it beyond the title actually pos- 
sessed by him, or to pledge it to another as 
security for his debt, and his action in so doing 
was a fraud on the pledgor.—Fowles v. National 
Bank of California, Cal., 140 Pac. 271. 

20. Reorganization.—Majority stockhold- 
ers of a corporation, who caused a transfer of 
all of its property and assets to a new corpora- 
tion of which they also became stockholders 
for less than its fair value, held liable to dis- 
senting minority stockholders, who were given 
no interest in the new company, for their pro- 
portionate share of the excess value.—Steb- 
bins v. Michigan Wheelbarrow & Truck Co., U. 
S. C. C. A., 212 Fed. 19. 

21. Subscriptions.—Whenever an agent, 
duly authorized to procure subscriptions to 
the capital stock of a corporation, induces per- 
sons to subscribe for such stock by fraudulent 
representations or concealment, the subscribers 
are entitled to rescission of the contract in the 
same manner and to the same extent as be- 
tween two natural persons.—William B. Joyce 
v. Ejiffert, Ind., 105 N. E. 59. 

22. Criminal Law—<Admissions.—Verbal ad- 
missions by accused are satisfactory evidence, 
if deliberately made and fully proven, but, oth- 
erwise, should be received with great caution.— 
People v. Rischo, Ill, 105 N. E. 8. 

23. Lower -Degree.—A verdict convicting 
defendant of involuntary manslaughter .is an 
acquittal of the higher crimes embraced in the 
rn v. Kelley, Cal., 140 Pac. 














24. Res Gestae.—An exclamation of de- 
ecedent’s daughter, during a scuffle between de- 
fendant and others, that defendant had killed 
her mother, was admissible as part of the res 
gestae.—State v. Davis, Ore., 140 Pac. 448. 

25. Damages—Mental Suffering.—A locomo- 
tive fireman held entitled to recover for men- 
tal pain suffered while immediately after the 
wreck he was pinned to the ground, so near a 
fire that he was in danger of being burned be- 
fore he could be released.—lIllinois Cent. Ry. 
Co. v. Nelson, U. S. C. C. A., 212 Fed. 69. 

26 Death—Penalty.—Rev. St. 1908, § 2056, 
providing that, if the employes of a railroad 
negligently cause the death of any person, the 
company shall forfeit not less than $3,000 nor 
more than $5,000 to the next of kin of the de- 
ceased, is penal in its nature, rather than com- 
pensatory.—Denver & R. G. R. Co. v. Prederic, 
Colo., 140 Pac. 463. 

27. Deeds—Construction.—A deed susceptible 
of more than one construction must be con- 
strued most strongly against the grantor.—Rob- 
ertson v. Lieber, Ind., 105 N. E. 66. 

28. Livery of -Seisin—“Livery of Seisin,” 
which was a necessary part of conveyance by 
feoffment at common law, consisted of a for- 
mal delivery of possession of the premises sym- 
bolized by the manual delivery of a clod or 
piece of turf, made in the presence of witnesses 
from the vicinage.—Tennant v. John Tennant 
Memorial Home, Cal., 140 Pac. 242. : 

29. Dower—Alienation.—Until dower is as- 
signed a widow has no estate which can be 
alienated, but dower assigned is an estate which 











can pe entered on or conveyed.—Maring v. 
Meeker, Ill., 105 N. E. 31. 


30. Equity—Laches.—The doctrine of laches 
is based on considerations of justice and pro- 
tects againt a proceeding instituted or prose- 
cuted without diligence, where the delay will 
result in an unfair advantage to the party at 
<9 ee v. Waldron, U. S. C. C. A., 212 
Fed. 93. 


31. Exeecutors and Administrators—Gratui- 
tous Services.—In an action by a daughter 
against the estate of her stepfather for services 
rendered in caring for the stepfather and his 
wife, the daughter’s mother, it was incumbent 
upon plaintiff to prove a mutual understanding 
that she was to receive payment and that the 
daughter expected payment.—Leighton Vv. 
Nash, Me., 90 Atl. 385. 

32. Fraud—False Representation.—A fraud- 
ulent representation by a vendor, assuming to 
have personal knowledge that the property is 
unincumbered, will sustain an action for tort 
by a purchaser who relies on such representa- 
tion, though such purchaser might have dis- 
covered the fraud by searching the public rec- 
ords.—Gannon, Goulding & Thies v. Hausaman, 
Okla., 140 Pac. 407. 

33. Frauds, Statute of—Consideration,—A 
parol promise by the owner and lessees to pay 
a subcontractor the full contract price if he 
would complete the work, made after his re- 
fusal to continue, is an original promise founded 
on a new consideration, and not within the stat- 
ute of frauds.—Cooper & Polak Structural] lron 
Works v. Rosing, 147 N. Y. Supp. 241. 

34. Sale of Realty.—Parol authority will 
authorize an agent to contract for his principal 
for the sale of realty.—Beekman v. Sonntag 
Inv. Co., Fla., 64 So. 948. : 

35. Gaming—Withdrawal.—Where a party 
who has made a wager upon the result of a 
certain event withdraws therefrom betore the 
event has happened, he is ordinarily, in law, 
entitled to the money put up by him.—Matthews 
v. Lopus, Cal., 140 Pac. 306. 

36. Heomicide—Attempt to Commit Felony.— 
If, while engaged in robbing or attempting to 
rob deceased, accused shot and killed him, the 
killing would be murder.—People vy. Rischo, 
Ill., 105 N. E. 8. 

37. Deadly Weapon.—Neither L. O. L. § 
798, subd. 2, section 799, subd. 3, nor section 
1894, authorizes an instruction that it is pre- 
sumed that a person using a deadly weapon in- 
tends the consequences which happen from it.— 
State v. Davis, Ore., 140 Pac. 448. 

38. Self Defense.—The aggressor cannot 
rely on self-defense unless he has so withdrawn 
from the combat as to show his adversary his 
intention, in good faith, to desist.—State v. 
Davis, Ore., 140 Pac. 448. 

39. Hoespitals—Principal and Agent.—Nurses 
in hospital, while performing acts of prepara- 
tion for operation under orders of physicians, 
held not acting as servants of the hospital so 
as to charge it with their knowledge that the 
physicians were performing, or intending to 
perform, an operation without the patient’s con- 
sent.—Schloendorff v. Society of New York Hos- 
pital, N. Y., 105 N. E. 92. 

40. Husband and Wife—Acknowledgment of 
Deed.—A deed by a husband and wife of non- 
homestead property was sufficient to convey 
the husband’s title whether the wife’s separate 
acknowledgment was sufficient or not.—Turner 
v. Davis, Ala., 64 So. 958. ‘ 

41. Insurance—Benefit Society.—A by-law of 
a fraternal benefit society providing for the 














-suspension of a member for engaging in a pro- 


hibited occupation held not to apply to a mem- 
ber who engaged in the occupation before the 
by-law was adopted.—Zeman v. North Ameri- 
can Union, Ill, 105 N. E. 22. 

42. Contract.—Parties to an _ insurance 
contract may agree on a valuation in advance, 
not only as to tangible property insured, but 
with reference to expected profits or gains, 
which, in the absence of fraud, will be conclu- 
sive.—O’Brien v. North River Ins. Co. of City 
of New York, U. S. C. C. A., 212 Fed. 102. 


43. Process.—The mandate of the Secre- 








tary of State under Acts 1898, No. 105, to repre- 
sent foreign insurance companies for service 
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of process continues in force as long as any 
policy or other liability remains outstanding 
in the state against the corporation.—The Fair 





v. American Union Fire Ins. Co., La., 64 So. 
977. 

44, —Subrogation.—When the insurance 
company pays the assured the amount for 


which it was liable, the insurer becomes sub- 
rogated to the rights of the assured to the 
amount of the payment.—Fire Ass’n of Phila- 
delphia v. Schellenger, N. J., 90 Atl. 240. 

45. Waiver.—The secretary-treasurer of a 
local council of a fraternal insurance order has 
no authority to waive the constitution and by- 
laws of the order as to payment of dues and 
assessments at maturity, and the practice of 
receiving payments thereafter is not binding 





on the order unless authorized or ratified.— 
Order of United Commercial Travelers’. of 
America v. Young, U. S. C..C. A., 212 Fed. 132. 


46.——Warranty.—A false statement by an 
insured in his application for a life policy, to 
the effect that he was then carrying insurance 
in no other company, was a warranty, and vi- 


tiated the policy.—Floyd v. Metropolitan Life 


Ins. Co., Del., 90 Atl. 404. 

47. Judgment—Collateral Attack.—Judgment 
defendants well served cannot complain on col- 
lateral attack that the judgment is void as to 
other parties defendants not served, the doctrine 


that a judgment is an entirety, and that if 
void as to one it is void as to all, being no 
longer held.—Skillman y. Clardy, Mo., 165 8. 
W. 1050. 


48. Collateral Attack.—A claim in eject- 
ment, by the heir of a deceased owner of land 
against the purchaser at a sale by the executor 
under an order of the orphans’ court, that the 
will appointing the executor was a forgery is 
not maintainable as a collateral attack on the 
judgment of the orphans’ court.—Newby v. 
Blakely, N. J., 90 Atl. 318. 

49. Collateral Attack.—A judgment fore- 
closing a mortgage can be collaterally attacked 
only on the grounds of want of jurisdiction.— 
Klumpke v. Morgan, Cal., 140 Pac, 313. 

50.Res Judicata.—A plea of fofmer ad- 
judication is good as between all persons who 
were parties to both suits, though there may 
have been other parties to one of the suits.— 
Town of Clarksville v. Ohio Hydraulic Mfg. Co., 
Ind., 105 N. E. 67. 

51. Libel and Slander.—Injury to Business.— 
Article under the headline “filibustering,” stat- 
ing that a schooner, which cleared ostensibly 
for Honduras with a cargo supposed to consist 
of supplies for plaintiff's company, Was carry- 
ing arms and ammunition to the Mexican insur- 
rectos, held not libelous where no injury to 
business was shown, unless it charged a crime. 
—Mellen v. Times-Mirror Co., Cal., 140 Pac. 277. 

52. Life Estates—Adverse Possession.— 
Neither a life tenant, nor his grantee in a deed 
conveying the absolute title, can hold adversely 
during the life of the life tenant as against the 
remainderman, but after the death of the life 
tenant the continued possession of the grantee 
becomes adverse to the remainderman.—Maring 
v. Meeker, Ill, 105 N. E. 31. 

53. Logs and Logging—Deed.—A deed con- 
veying timber and giving grantee the right to 
enter upon the land and remove the timber “at 
the pleasure of said grantee, his heirs, personal 
representatives, and assigns,’ to have and to 
hold said granted “property and privileges” to 
the grantee and his assigns “forever,” held to 
grant a perpetual right to enter and remove the 
timber, so that it did not become personalty.— 
France v. Deep River Logging Co., Wash., 140 
Pac. 361. 

54. Master and Servant—Concurrent Negli- 
gence.—A master is liable where his negligence 
in failing to provide and maintain a safe place 
contributes to the injury of an employe notwith- 
Standing the concurring negligence of a fellow 
servant.—American Car & Foundry Co., v. Uss, 
v. 8 CC A, S11 Fed. 662. ‘ 

55. Contract of Hire.—A servant suing for 
breach of contract of employment may charge 
the defendant with expenses incurred in ob- 
taining new employment for the unexpired 
term, and for additional necessary expendi- 
tures caused by the change from the old to the 
new place of employment.—School Dist. No. 3 

















in Clgar Creek County v. Nash, Colo., 140 Pac. 
473. 





56. Federal Employers’ Liability Act.—The 
mere fact that a railroad is engaged in inter- 
state commerce -does not bring within the pro- 
tection of the Federal Employers’ Liability Act 
an employe not actually engaged in interstate 
commerce.—Gordon v. New Orleans Great North- 
ern R. Co., La., 64 So. 1014. 


57. Incompetent Servant.—An employe as- 
sumes the risk of the negligence of a fello 
employe, but not the risk of the negligence 0 
the master in selecting the fellow employe with 
knowledge of his incompetency.—Walters v. 
Durham Lumber Co., N. Car., 81 8S, E. 453, 


58. Inexperienced Servant.—Where a mas- 
ter engages for a hazardous employment, a ser- 
vant who does not know the perils thereof, he 
is liable for any injuries resulting from the 
risk.—Flaherty v. McClintic-Marshall Const. 
Co., Pa., 90 Atl. 342. 


59. Inspection.—An employer must main- 
tain a reasonable inspection of the place of 
work.—Mattson v. Eureka Cedar Lumber & 
Shingle Co., Wash., 140 Pac. 377. 


60. Practice.—Where, in a locomotive fire- 
man’s action for injuries, the rules of law gov- 
erning the trial of the issues are the same un- 
der the Federal Employers’ Liability Act and 
under the state laws and no question of juris- 
diction is involved, it is immaterial whether 
the action, trial, and judgment are had under 
the federal law or under the state law.—lllinois 
Cent. Ry. Co. v. Nelson, 212 Fed. 69. . 

61.-——Respondeat Superior.—Where a drug- 
gist’s clerk, acting within the apparent scope 
of his authority, negligently sold poison for 
a harmless remedy, the master was liable for 
the resulting death, though the clerk exceed@- 
ed his actual authority.—Moses y. Mathews, 
Nebr., 146 N. W. 920. 

62. Safe Place to Work.—The rule that an 
employer must use reasonable care to maintain 
a reasonably safe place for his workmen means 
that the employer must not expose employes 
to dangers which may be guarded against by 
reasonable care and diligence.—Acres v. Fred- 
erick & Nelson, Wash., 140 Pac. 370. 

63. Safe Place to Work. Where plain- 
tiff was injured by the fall of a lumber pile 
in the room in which he was at work, the mas- 
ter cannot escape liubility on the ground that 
the pile was constructed by the fellow servants, 
where the defect was not in the work of the 
fellow servants but in the method of construc- 
tion.—Gunning  v. R. Kelley Cooperage Co., 
Mo., 165 S. W. 1140. 

64. Statutory Violation.—The doctrine of 
assumption of risk does not apply where the in- 
jury to the employe was due to the master’s 
violation of Rev. St. 1909, § 7828, requiring the 
guarding of dangerous machinery.—Phillips v. 
Hamilton Brown Shoe Co., Mo., 165 S. W. 1183. 

65. Mortgages—Assumption of Debt.—A deed 
of mortgaged property, which recites that the 
property is subject to a mortgage described, 
does not show that the purchaser assumed the 
mortgage debt, especially where the deed also 
re cites a nominal consideration.—Hibernia Sav- 
nes & Loan Society v. Dickinson, Cal., 140 Pac. 

66. Assumption of Debt.—A conveyance to 
a grantee “subject to said mortgage” did not 
impose any personal liability on the grantee 
for the mortgage debt.—Lippitt v. Thames Loan 
& Trust Co., Conn., 90 Atl. 369. 


67. Guarantor.—A guarantor by paying in- 
terest on a first mortgage debt does not there- 
by acquire an equity for such payments out of 
surplus moneys as against a second mortgage. 
—North Side Bank of Brooklyn v. Queens Home 
Realty & Construction Co., 147 N. Y. Supp. 243. 

68. Payment.—A purchaser of property 
subject to mortgage has the option of either 
paying off the indebtedness or keeping it alive 
for his own protection and benefit.—Wiener v. 
Mayer, 147 N. Y. Supp. 289. 


69. Priority—Where a creditor in a sec- 
ond deed of trust assigned the notes secured and 
subsequently purchased the property at a sale 
under the first deed and executed his note se- 
cured by a third deed of trust in payment there- 
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for, the debt secured by the second deed of 
trust was not entitled to preference over that 
secured by the third.—South Side Bank of 
vr, ey | Vv. sen Wheeling Savings Bank, Ww. 
Ja., 81 S. 71 


70. Names—Fictitious.—One who signs and 
delivers a contract in the name of a fictitious 
person, or of a real person whose name he as- 
sumes, is liable thereon.—Radley v. Meek, Mo., 
165 S. W. 1192. 


71. Parent and Child—Contributory Negli- 
gence.—A mother is not guilty of contributory 
negligence in permitting her child to cross a 
footbridge in control of a city, when sent on an 
errand, where the mother did not know that 
the floor of the bridge was in need of repair, 
and there was nothing to show knowledge of 
defect in the railing which caused the accident. 
—Quinn v. City of Pittsburgh, Pa., 90 Atl. 353. 


72. Partnership—Agreement.—In the absence 
of any special agreement between partners, the 
rule is that they share equally in both profits 
and losses, and the mere fact that the partners 
have put unequal amounts of capital into the 
common stock, or that one has put in all the 
capital and the others only their skill, makes 
no difference.—Dovey v. Dovey, Neb., 146 N. 
Ww. 

73. Principal and Agent—Declarations by 
Agent. —Where a suit by the principal is based 
on a contract made by an assumed agent, the 
agent’s declarations in making the contract are 
competent evidence of agency.—lowa Dairy 
Separator Co. v. Sanders, Okla., 140 Pac, 406. 

74. Secret Instructions.—While, under cer- 
tain circumstances, the power of an agent will 
be determined with reference to the intent of 
the parties, and the person dealing with him 
acts at his peril, yet, where a power of attor- 
ney is general and without ambiguity or uncer- 
tainty, one dealing with the agent is not bound 
to look beyond the instrument for secret reser- 

vations as to the agent’s ‘oreo —Auwarter Vv. 
Kroll, Wash., 140 Pac. 

75. Quieting Title—Outlawed Mortgage.—The 
rule that a party’s title will not be quieted 
against an outlawed mortgage unless he pays 
the mortgage debt does not apply to a party 
claiming title adversely to the original mortga- 
gor.—Klumpke v. Moreno, Cal., 140 Pac. 289. 

76. Railroads—Look and Listen.—Failure of 
a person to look and listen on approaching a 
railroad crossing does not necessarily consti- 
tute contributory negligence as a matter of law. 
= ae v. Aurora, E. & C. R. Co., 104 N. 
=. 1063. 

77. Reformation of Instruments—Laches.— 
Where it was discovered in the spring of 1910 
that land sold the preceding year did not con- 
tain the number of acres represented, the pur- 
chaser who entered into lengthy negotiations 
with the vendor was not guilty of laches be- 
cause he did not institute his action to reform 
for nearly three years and allowed his interest 
payments to lapse.—Lyle v. Cunningham, Wash., 
140 Pac. 330. 

78. Release—Fraud.—The fraud which will 
impeach a release under seal, in an action at 
law, must relate to the execution of the in- 
strument, and not merely to the nature and ex- 
tent of the consideration.—Hemmick vy. Balti- 
more & O. W. R. Co., Ill, 104 N. E. 1027 

79. Rewarée—Public Policy.—A reward of- 
fered by an individual for the capture of a mur- 
derer, conditioned on his being brought in dead 
and involving the commission of a crime, would 
be invalid.—Hoggard v. Dickerson, Mo., 165 S. 
W. 1135. 

80. Sales—Conditional Sale.—A bona fide and 
actual conditional sale is enforceable even 
against innocent purchasers for value with- 
out notice.—Burkhalter v. Mitchell & McLen- 
don, Miss., 64 So. 967. 

81. Inspection.—An executory sale, made 
subject to inspection, makes inspection a con- 
dition precedent to acceptance, and an accept- 
ance by the buyer with or without inspection, 
and without notice to the seller of any defects 
or offer to return, is a waiver of any claim for 
damages on account of defects which . might 
have been discovered upon ordinary inspection. 
—Hurley-Mason Co. v. Stebbins, Walker & 
Spinning, Wash., 140 Pac. 381. 











82. Refusal to <Accept.—Where a _ scale 
proved defective on being tested, held that the 
buyer could refuse to accept it, though the con- 
tract provided, “No scale placed on _ trial.”— 
Toledo sm oe Scale Co. v. Fredericksen, 
Neb., 146 N. W. 957 


83. Retention of Title-—A seller who ships 
the goods sold under a bill of lading to its own 
order retains title to the  goods.—Austin «& 
Rowley Cold Storage Co. v. Peycke Bros. Com- 
mission Co., 165 S. W. 1102. 


84. Warranty. Where a buyer of mer- 
chandise sold at market price the merchandise 
to his successor in business, he could not re- 
cover any damage, though there was a warranty 
and a breach thereof.—Western Implement Co. 

- Blodgett, Cal., 140 Pac. 38. 


85. Specific Performance—Fraud.—When joint 
and mutual wills are executed pursuant to a 
definite contract, upon sufficient consideration, 
and one testator dies, and the other takes under 
his will, equity will, to prevent fraud, specifical- 
ly enforce or contract. —Wanger v. Marr, Mo., 
165 S. W. 


56. Service by Publication.—A decree of 
specific performance of a contract to convey 
real estate cannot be rendered against a non- 
resident served only by publication. nell v. 
Hill, 111, 105 N. E. 16. 

87. Tenancy in Common—Adverse Title. —A 
statement by one tenant in common to the agent 
of another that he claimed the entire property 
did not amount to an ouster, and furnishes no 
basis for the assertion of an adverse title, par- 
ticularly where the agent collected the rents 
for the benefit of his principal—Klumpke Vv. 
Moreno, Cal., 140 Pac. 313 

88. Vendor and Purchaser—Burden of Proof. 
—One asserting an equity in land against the 
purchasers of the legal title has the burden of 
showing that such purchasers were not bona 
fide purchasers without notice.—Meador Bros. 
v. Hines, Tex., 165 S. W. 915 

89. Equitable Ownership.—One who per- 
forms his part of a contract to purchase real 
estate in consideration of services, and who en- 
ters into and remains in possession under the 
contract, thereby becomes the _—— owner. 
—Snell v. Hill, Ill, 105 N. E 


90. Fraud.—The fact that one who con- 
tracts to sell a piece of land is without title 
thereio at the time of making the contract does 
not make the contract void, in the absence of 
deceit, concealment, or false representations, 
upon which a purchaser was entitled to rely. 
—Brimmer v. Salisbury, Cal., 140 Pac. 30, 

91. Fraudulent Representation.—Where the 
owner of property undertakes to point out to 
a prospective purchaser its boundaries, the fail- 
ure to do so accurately will constitute a fraud- 
ulent representation, entitling the purchaser to 
recover for any deficiency.—Lyle v. Cunning- 
ham, Wash., 140 Pac. 33 

92. Marketable Title-—Where a title is un- 
marketable so that the purchasers are justified 
in rejecting it, and specific performance cannot 
therefore be decreed, the purchasers are en- 
titled to recover their deposit and the reason- 
able expenses of searching the title.—Rose v. 
Adler, 147 N. Y. Supp. 307. 

93._—-Marketable Title—A title not deduci- 
ble of record is clouded and unmerchantable.— 
Las Animas & S. J. Land Co. v. Preciado, Cal., 
140 Pac. 239. 

94. Waters and Water Courses—Municipality. 
—A municipal corporation maintaining a water- 
works system is liable for damages from negli- 
gence in respect. thereto.—Wigal v. City of 
Parkersburg, W. Va., 81 S. E. 554. 

95. Wills—Latent Ambiguity.—Extrinsic evi- 
dence is admissible to identify the beneficiary, 
where there is uncertaintv or ambiguity in the 


























eens v. Duensing, Ark., 165 


S. W. 956. 

96. Province of Jury.—An inquiry whether 
testatrix had sufficient mind to understand the 
particular thing in whieh she might be en- 
gaged, if referring to whether she was capable 
of making a will and understanding it, called 
for an opinion as to testamentary capacity and 
invaded the province of the jury.—Coleman V. 
Marshall, Ill., 104 N. E. 1042. 
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